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PRESENTATION

A New Approach to Environmental Enforcement

Hugo R. Gomez Apac
President of the Board of Directors

This book is made up of a number of academic articles developed by officials and
civil servants from the Agency for Environmental Assessment and Enforcement
(OEFA, by its initials in Spanish), which explain the contents of a significant num-
ber of legal instruments' developed during the last year expressing the new ap-
proach of that enforcement, which is committed to efficiency, transparency, justice,
probity and responsibility, ethical values that guide the action of the modern admi-
nistrative bodies.

1 Aslegal instruments, we refer to:

(i) Law No. 30011, which amended the Law No. 29325, Law on National Environmental
Assessment and Enforcement System, published on April 26, 2013;

(i1) Regulations of direct effects to the companies, as the Regulation for Administrative
Penalty Proceedings, Regulations for direct supervision, Regulations for registry of
environmental offenders, Regulations for voluntary remedial action of minor findings,
Regulations for the report of environmental emergencies, special Regulation of
direct supervision for conclusion of activities, Rules for regulating the jurisdiction of
Environmental Enforcement Entities in cases of mining claim agreements, Regulations for
installment and/or postponement in the payment of fines, Regulations for the notification
of administrative acts by e-mail, the Directive promoting greater transparency regarding
the information managed by OEFA, the Directive to identify environmental liabilities
in the hydrocarbon sub-sector, and the regulations which approved the classification of
offenses and the scale of penalties related to:

(a) Effectiveness of environmental enforcement,

(b) Non-compliance of maximum permissible limits, and

(c) Non-compliance of obligations contained in the Environmental Management Instruments
and the development of activities in forbidden areas.
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The environmental enforcement put in place by OEFA aims to balance the interac-
tion stresses between the development of economic activities, especially the natural
resources extraction and the right of every citizen to live in a healthy environment.
Consequently, the new approach to environmental enforcement is focused on the
search for an appropriate balance between investment promotion and environmen-
tal protection. It’s not required an environmental enforcement which means a cost
overrun, or which discourages investment or affects the economic competitiveness.
Nor a lax, faint or insignificant enforcement, that encourages the non-compliance of
environmental obligations. What is looked for is an efficient, effective and reasona-
ble enforcement, promoter of environmental remediation, genuinely dissuasive, but
far from arbitrariness and non-confiscation.

While, on the one hand, in the search for that balance, the dissuasive power of
OEFA has been strengthened through the increase of maximum fines up to 30,000
UIT? and has been established the coercive execution proceedings for collection of
fines can only be suspended if the company obligated to pay, obtains a precautio-
nary measure from the judiciary, previous offer of injunction bond which consists
in a real or personal guarantee (letter of guarantee)®; on the other hand, it has been

(iii) Internal regulations as the internal Regulations of the Tribunal of Environmental
Enforcement and the Regulations for the regime to hire third evaluators, supervisors and
controlling authorities of OEFA;

(iv) Regulation guides, as Methodology to calculate the fines and the application of aggravating
and mitigating factors by using in adjustment of penalties, guidelines to apply corrective
measures of environmental restoration and compensation, guidelines which establish
criteria to classify as repeat offenders to the environmental offenders, and Methodology to
classify the level of risks of environmental liabilities in the hydrocarbon sub-sector; and,

(v) General Rules for the power of OEFA to impose penalties which contain particular
provisions of an administrative regulation as well as particular provisions of a regulation
guide.

2 According to Item b of Number 136.2 of Article 136, Law No. 28611 - General Law on
Environment, amended by Law No. 30011.

3. According to Article 20- A, of Law No. 29325 — Law on National Environmental Assessment
and Enforcement System, introduced by Law No. 30011. It should be noted that by Supreme
Decree No. 008-2013-MINAM, published on August 22, 2013, regulatory provisions were
approved on scopes of said article.



Presentation 9

regulated the voluntary remedial action of minor findings*, so that before a minor
non-compliance, firstly, OEFA gives to the company the opportunity to be remedied
and only in case where non-compliance continues there will be a respective penalty
procedure.

There is another balance in the field of dissemination of information, neither
secrecy nor excessive advertising. It is necessary to harmonize the right of all citi-
zens to know the actions that OEFA has been performing with the interest of entities
to keep in reserve their involvement in punishment procedures during the period in
which these are confidential. An appropriate interpretation of the Law on Transpa-
rency and Access to Public Information® allows the dissemination of public sum-
maries of confidential decisions®. Furthermore, on the basis of what is established in
the Law on National Environmental Assessment and Enforcement System’, OEFA
can disseminate technical and objective information generated by supervisory ac-
tions which is expressed through the communication of public reports in supervi-
sion reports.

There is also a balance in administrative regulations recently issued that clas-
sify offenses and establish penalties regarding the effectiveness of environmental
enforcement®, non-compliance of Maximum Permissible Limits’, the breach of

4 Tt should be noted that voluntary remedial action is regulated in the following legal rules: (i)
the Item b of Number 11.1 of Article 11 of Law No. 29325, amended by Law No. 30011; (ii)
Articles 11 and 12 of Regulations for Direct Supervision of OEFA, approved by Decision
of Board of Directors No. 007-2013-OEFA/CD published on February 28, 2013; and (iii)
Regulations for voluntary remedial action of minor non-compliances, approved by Decision
of Board of Directors No. 046-2013-OEFA/CD, published on November 28, 2013.

5 Werefer to Article 3 and Number 3 of Article 17 of Single Organized Text of Law No. 27806
— Law on Transparency and Access to Public Information, approved by Supreme Decree No.
043-2003-PCM, in which it is considered that the right to access to public information may
not be exercised regarding the information related to ongoing investigations regard to the
power of the Public Administration to impose penalties.

6 According to the established directive which promotes greater transparency regarding the
information administered by OEFA, approved by Decision of Board of Directors No. 015-
2012-OEFA/CD, published on December 28, 2012.

7 Article 13-A of Law No. 29325, introduced by Law No. 30011

8 Approved by Decision of Board of Directors No. 042-2013-OEFA/CD, published on October
16, 2013.

9 Approved by Decision of Board of Directors No. 045-2013-OEFA/CD, published on
November 13, 2013.



10 A new approach to environmental enforcement

obligations contained in the Environmental Management Instruments and the de-
velopment of activities in forbidden areas'®. To achieve the principle of reasona-
bleness, the respective scales of penalties are covered by gradualness on the basis
of such criteria as the environmental risk of metals or substances involved (lead,
mercury, arsenic, cyanide, etc.); the real damage to life or human health, flora or
fauna; percentage of excess of maximum permissible limits; the lack of operating
permits for natural resources exploitation; development of activities in forbidden
areas to develop extractive activities, etc.

In addition to the foregoing and safeguarding the reasonableness and propor-
tionality principles, the principle of non-confiscation has been incorporated, where-
by the fine imposed shall not exceed ten percent of annual gross revenue received by
the offender the year prior to the date when the offense!! was committed.

The search for balance is a constant in the different OEFA actions. In setting
out its vision, it ensures that the economic activities are developed with stability in
the country, establishing people’s right to a healthy environment. Its mission also

10 Approved by Decision of Board of Directors No. 049-2013-OEFA/CD, published on
December 20, 2013.

11 General Rules on the power of OEFA to impose penalties, approved by Decision of
Board of Directors No. 038-2013-OEFA/CD, published on September 18, 2013.-

“TENTH.- The amount of fines
10.1 Applying the principle of non-confiscation, the fine to be applied shall not exceed ten
percent (10%) of annual gross revenue received by the offender the year prior to the
date when the offense was committed.

10.2 In case the company is carrying out activities in less time than the established in the
previous paragraph, the annual gross revenue will be calculated multiplying by twelve
(12) the average of monthly gross revenue recorded from the starting date of such
activities.

In case the company is not earning income, the estimated income planned to earn will be
made.

10.3 The previous rule provided in Number 10.1 will not be applied in cases where the
offender:
a) has carried out his/her activities in forbidden areas;
b) has not demonstrated his/her gross revenue or has not estimated expected revenues;
or,
¢) Is a repeat offender.

10.4 Imposition of administrative fines is independent of the compensation for damages
which are determined in the jurisdictional scope.”
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is to accomplish and promote an effective environmental control, seeking harmony
between the economic activities and environmental protection with sustainable de-
velopment.

Under this new approach to environmental enforcement interested in the search
for balances and the reasonable power of OEFA to impose penalties, it will be crea-
ted more confidence in the people in respect of public function of environmental
protection. This greater confidence will help to reduce social conflict and at the
same time is going to promote investment in the country, for the benefit of all.






STRENGTHENING OF ENVIRONMENTAL ENFORCEMENT

HUGO R. GOMEZ APAC
MILAGROS GRANADOS MANDUJANO

Summary

This article explores the new approach to environmental enforce-
ment that the Agency for Environmental Assessment and Enforcement
(OEFA, by its initials in Spanish) is consolidating. Said approach see-
ks to harmonize the free private initiative and free enterprise with
environmental protection. In that regard, OEFA has implemented a
variety of mechanisms in order to ensure the celerity of environmental
enforcement and an effective environmental protection.

I. Introduction. II. New approach to environmental enforcement:
search for balances. IIl. Greater transparency and dissemination of
environmental enforcement actions. IV. Celerity, effectiveness and
reasonableness of the environmental enforcement. V. Predictability
and reasonableness regarding the imposition of fines and corrective
measures. VI. Promote the citizen participation in the process of ap-
proval of rules at OEFA. VII. Conclusions.

I. INTRODUCTION

This article! aims to explain the measures taken since the end of 2012 and du-
ring 2013 in order to strengthen environmental enforcement in charge of the Agen-
cy for Environmental Assessment and Enforcement (OEFA, by its initials in Spa-
nish), public entity dependent on Ministry of the Environment, which exercises the
administration of the National Environmental Assessment and Enforcement System
(SINEFA, by its initials in Spanish) and, at the same time, carries out environmental
enforcement on the companies which develop economic activities in the following
sectors: medium and large-scale mining, hydrocarbons, electricity, fishery (indus-

1 This document is an updated version of the article which was published in the Revista de
Economia y Derecho, number 39. Lima: Universidad Peruana de Ciencias Aplicadas, 2013.
pp- 43-64.
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trial fishing processing and large scale aquaculture) and manufacturing industry
(beer, paper, cement and tannery)>.

Broadly, environmental enforcement includes the environmental quality as-
sessment actions (monitoring), supervision of environmental obligations of the
companies (those that develop economic activities) and, in cases where there are
non-compliances to these obligations there will be processing of respective punish-
ment procedures, imposing penalties and issuing precautionary and corrective mea-
sures.

OEFA was created in 2008 through the Second Final Supplementary Provi-
sion of Legislative Decree No. 1013%, and with the intention of providing it a high
degree of functional autonomy, that provision recognizes the nature of OEFA as
public specialized* technical agency. Basically, this public entity has two general
competencies. On the one hand, it supervises that the companies under its scope of
jurisdiction meet environmental obligations resulting from the environmental re-
gulation, from its environmental’> management instruments and from the acts and
administrative provisions® issued by OEFA. On the other hand, as governing body
of SINEFA, it supervises that all entities at national level (ministries), regional (re-
gional governments) or local (municipalities) with jurisdiction in the environmental
enforcement fulfill this public function. OEFA is empowered to issue rules, directi-
ves, guidelines and compulsory implementation procedures by Environmental En-

2 OEFA is receiving progressively from Ministry of Production (PRODUCE, by its initials in
Spanish) the jurisdiction in the environmental enforcement on several activities which include
the manufacturing industry subsector. At the time that this document was drafted (December
2013), have already been transferred the mentioned powers in the areas: beer, paper, cement
and tannery.

3 Legislative Decree which approves the Law on Creation, Organization and Functions of
Ministry of Environment, published on May 14, 2008.

4 naccordance with the Article 33 of Law No. 29158 - Organic Law on the Executive Branch,
the public agencies classified as “specialized technical” have a high degree of functional
independence.

5 Such as Environmental Impact Assessment (EIA, by its initials in Spanish) (semi detailed
or detailed), Environmental Compliance and Management Programs — PAMA, plans of
cessation of operations, contingency plans, decontamination plans and environmental
liabilities treatment, etc.

6 Such as preventive measures, specific orders, precautionary measures and corrective measures.



Strengthening of environmental enforcement 15

forcement Entities (EFA, by its initials in Spanish). Supervision to the companies
is known as direct supervision, while supervision to EFA is understood as an addi-
tional supervision.

II. NEW APPROACH TO ENVIRONMENTAL ENFORCEMENT:
SEARCH FOR BALANCES

The Number 22 of Article 2 of Political Constitution of Peru recognizes the
fundamental right of all citizens to live in a balanced environment and adequate for
the development of life. The Articles 58 y 59 from the constitutional text recognize
other fundamental rights, such as free private initiative and free enterprise, keys for
economic development.

At OEFA, a new approach of environmental enforcement has been consolida-
ting. This control is looking for a balance that can help to harmonize free private
initiative and free enterprise with environmental protection, the right to develop
economic activities with the right to live in a healthy environment, promotion of
private investment with the ecosystems protection in order to that this balance and
harmony lead all of us to sustainable’ development.

Economic growth is sustainable if it gets welfare both now and in future. Only
the exploitation (rational) of natural resources will allow maintaining a long-term
economic development for the benefit of present and future® generations.

The achievement of sustainable development has been consolidated as a funda-
mental objective of environmental policy. With the aim of achieving that objective,
in OEFA have been implemented measures aimed at strengthening environmental
enforcement, which are the following.

7 In this regard, the Article V of Preliminary Title of Law No. 28611 - General Law on
Environment considers the principle of sustainability, wherefore “the environmental
management and its components as well as the exercise and protection of the rights (...)
is based on balanced integration of social, environmental and economic aspects of national
development, as well as on meeting the needs of present and future generations”.

8 The Global strategy for sustainable development is targeted at improving the quality of life
of all the planet’s citizens, which is reflected in continuous improvement of economic and
social development through rational use of natural resources, that is to say, without increasing
its use beyond the capability of nature to provide them. Cf. SUB DIRECCION GENERAL
DE ESTUDIOS DEL SECTOR EXTERIOR DE ESPANA. “Desarrollo Sostenible”. Boletin
Economico de ICE. Espafia, nimero 2747, 2002, p. 10.
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III. GREATER TRANSPARENCY AND DISSEMINATION OF ENVIRON-
MENTAL ENFORCEMENT ACTIONS

Access to environmental information is relevant for environmental protection,
because is essential for an active and conscious participation of citizens in public
decision-making processes that impact on the environment. Only if citizens are well
informed may exercise the right to participate effectively. The fact of being better
informed is a key element to exercise the actions of administrative or judicial pro-
tection of the environment. The environmental information also contributes to im-
prove the transparency of the public authority actions and functions as mechanism
to control them’.

Considering the above, the new approach of environmental enforcement looks
for a greater dissemination of information administered by OEFA, but with balance
and deliberation, neither secrecy nor excessive advertising. It seeks a balance bet-
ween the interests at stake, between the public interest — regarding the dissemina-
tion of information — and private interest protected by non-disclosure.

The Article 3 of Single Organized Text of Law No. 27806 - Transparency and
Access to Public!® Information Law establishes that all information in possession
of the State is considered public, with the exceptions which are expressly provided
in that Law. The Number 3 of its Article 17 precisely regulates one of the possible
exceptions, establishing that the right to access to public information may not be
exercised regarding the information related to ongoing investigations regard to the
power of the Public Administration to impose penalties, in which case the exclusion
to access ends when is consented the decision which close the procedure, or when
more than six (6) months have passed since the beginning of administrative penalty
procedure, without any final decision.

A restrictive interpretation of Number 3 of Article 17 of Single Organized Text
of Transparency and Access to Public Information Law could induce us to consider,
erroneously, that cannot be disclosed, disseminated or provided some information
held by OEFA. That law classifies as confidential information all what is linked
to punishment procedures, and what is carried out by OEFA, precisely, is the pro-
cessing of punishment procedures; not only these procedures, but also preliminary

9 Cf. Casado, Lucia. “El acceso a la informacion ambiental en Esparia: luces y sombras”.
Derecho PUCP. Lima, nimero 70, 2013, pp. 242-243.

10 Approved by Supreme Decree No. 043-2003-PCM, published on April 24, 2003.
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investigations of these procedures, which are known as assessment and supervi-
sion activities, which entirely would classify as confidential, what would restrict the
right of citizens to know the actions carried out to protect the environment.

Nevertheless, nor is the point to publish all the information linked to punish-
ment procedures, because not only it would go against confidential nature of that
information, but also could affect the image of investigated companies. Therefore,
there is a need to find an appropriate balance between the right of citizens to know
the OEFA activities and the right of investigated companies to keep under reserve
the punishment procedures, of which they are part.

To achieve that balance, in December 2012 the “Directive which promotes
greater transparency regard to information administered by Agency for Environ-
mental Assessment and Enforcement — OEFA”!! was published, which establishes
that OEFA can publish public summaries of the confidential information. Thus,
regarding the Direct Supervision Report'?, what is published is the Public Report of
Direct Supervision Report, public document which contains technical and objective
information resulting from taking of samples, analysis and monitoring as well as
other relevant and objective facts related to supervision. This report doesn’t contain
any assessment regarding alleged administrative offenses. On the contrary, it should

11 Directive No. 001-2012-OEFA/CD, approved by decision of Board of Directors No.
015-2012-OEFA-CD, published on December 28, 2012.

12 Item g) of Article 5 of OEFA Regulations for Direct Supervision, approved by decision of
Board of Directors No. 007-2013-OEFA/CD, published on February 28, 2013, which defines
the Direct Supervision Report as document that contains the analysis of direct supervision
actions, including classification and measurement of verified findings and evidences which
support such analysis. The Number 10.1 of Article 10 of that Regulations establishes that
Direct Supervision Report resulted from a field supervision, shall contain the following:

a) Objectives of supervision.

b) Direct supervision establishments.

¢) Environmental verification matrix, which will contain the evidence of environmental
accomplishments and field findings, and those that are in subsequent analysis made by
Supervisor, as appropriate. To that end, must be attached the evidence proving the fact, as
appropriate.

d) Proposal for recommendations to find alleged offenses of minor importance, as appropriate.

e) Monitoring of recommendations in detail, specific orders, corrective measures, preventive
measures and previous precautionary measures, as appropriate.

f) Direct Supervision Record; and

g) Conclusions.
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be clearly expressed that lab results contained there don’t imply any preconception,
prejudgment, not even evidences of offense.

Thus, for example, in a Public Report of Direct Supervision Report it can be
mentioned the concentration level of mercury or lead found in the effluent thrown
by a company to a water body (e.g. a river), but without indicating whether that fact
is a breach of an environmental obligation. When is avoided the record of an evalua-
tion or a judgment in legal form, even preliminary or of circumstantial evidence, the
mentioned report no longer contains sensitive information that could be described
as confidential, but rather technical and objective information susceptible of being
disseminated to community.

The logic contained in that Directive has been included in the Law No. 3001113,
rule which amends and adds articles to the Law No. 29325 — Law on National
Environmental Assessment and Enforcement System (SINEFA, by its initials in
Spanish) (SINEFA Law). The new Article 13-A of this law establishes that OEFA
— and EFA — will make available and free access to the public the technical and
objective information resulting from taking of samples, analysis and monitoring ca-
rried out in the exercises of its functions. It is expressly stated that such information
is not a preconception regarding jurisdictions in the environmental enforcement,
according to their own procedures.

Regarding punishment procedures and confidential penalty decisions, Number
7.2.1 of mentioned Directive points out that what is published are Public Sum-
maries, which record the file number; name, business name of the investigated com-
pany; procedure status; supervised unit and supervision date. Also, the mention if
sanction was applied or not and if it was formulated an administrative appeal or not,
if applicable.

In this way, is guaranteed the right of citizens to access to environmental in-
formation possessed by the Entity. This is to ensure that citizens can participate
effectively in public affairs related to environmental protection.

To conclude this part, it is pertinent to mention that in relation to punishment
procedures, confidentiality is not taken into account if six months have passed since
the beginning of procedure and if it has not issued final decision, understood as a
decision to exhaust all available administrative remedies.

13 So-called law which amends Law No. 29325 — Law on National Environmental Assessment
and Enforcement System, published on April 26, 2013.
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IV. CELERITY, EFFECTIVENESS AND REASONABLENESS
OF THE ENVIRONMENTAL ENFORCEMENT

We find other forms of balance which characterize this new approach of en-
vironmental enforcement on complementary application of the new OEFA Regu-
lation for Administrative Penalty Proceedings'* with the new OEFA Regulation for
Direct Supervision®. The first, published in December 2012, and the second was
published in February 2013.

For a rapid environmental enforcement and an effective environmental protec-
tion, such regulations look for: (i) a fast answer by administrative authority through
the Technical Report, (ii) a convenient environmental protection through so-called
“preventive measures” and (iii) strengthening of environmental enforcement with
so-called “specific orders”. Additionally, to avoid unnecessary overruns to the com-
pany and the State, the Regulation for Direct Supervision dismisses the processing
of a punishment procedure when the company remedies minor non-compliances
voluntarily and opportunely. The following explains each figure.

4.1 The specific orders

To guarantee the environmental enforcement efficacy it has been attributed to
OEFA the power to issue orders with specific characteristics, measures intended to
get that the company provides to the Direct Supervision Authority (OEFA Super-
vision Bureau) important information or documentation which enable an effective
and convenient environmental enforcement. The aim of this kind of administrative
measure is that the purpose of request is not limited to what the company already
possesses, but rather includes information and documentation that must be deve-
loped and processed. Therefore, these orders have greater outreach compared to
typical information injunctions. Thus, for example through a specific order, the Su-
pervision Bureau could order to a mining company the development of a hydrogeo-
logical study of adjacent areas to its mining unit.

In that regard, the Regulation for Direct Supervision points out that the specific
orders are provisions through which is ordered to companies to carry out certain

14 Approved by Decision of Board of Directors No. 012-2012-OEFA/CD, published on
December 13, 2012.

15 Approved by Decision of Board of Directors No. 007-2013-OEFA/CD, published on February
28,2013.
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actions related to a finding, for the purpose of obtain greater elements of evidence
about their compliance for environmental obligations'®. Within the framework of
supervision, the Direct Supervision Authority can issue specific orders so that the
companies carry out audits, studies or generate information related to economic
activities, which are matter of supervision.

It should be noted that the above provision has also been included in Law No.
30011, which incorporated the Article 16-A of SINEFA Law in order to establish
that OEFA can issue specific orders, following the principles of reasonableness and
proportionality. The breach of these orders means an administrative offense!’.

4.2 Preventive measures

To adequately protect the environment, it has been given to OEFA the power
to issue preventive measures. These measures are issued applying the principle of
prevention'8, whereby it is preferable to prevent a possible environmental damage
than repair it, once carried out. Prevention has significant importance because the
aggression to the environment is expressed in facts that cause a real and irreversible
damage in the environment and a perceptible degradation of quality of life; therefo-
re, its cessation cannot be put off".

In this regard, the Constitutional Court of Colombia holds that the sentence of
preventive measures is based upon the necessity to react in a timely and efficient
manner before the possibility of environmental risks. Similarly, it holds that such

16 Article 29 of OEFA Regulations for Direct Supervision.

17 In this same regard, the Article 17 of SINEFA Law, amended by Law No. 30011, establishes
as administrative offense the breach of orders issued by the competent authorities of OEFA.

18 According to Constitutional Court, “the principle of prevention is derived from the social
aspect inherent in the right to a balanced and appropriate environment (...)
In that regard, the duty of the State to prevent the risks suitably, as well as preventing
the damages that can be caused to the environment as a result of human intervention is
unavoidable, in particular, during the ecomnomic activity development. Moreover, the
principle of prevention requires the State to implement actions and adopt technical measures
aimed at assessing possible damages that can be caused to the environment”. Cf. Judgment
of February 19, 2009, ruling entered on the Docket No. 03343-2007-PA/TC, point of law 18.

19 Cf. GHERSI, Carlos, Graciela LOVECE, y Celia WEINGARTEN. Darios al ecosistema y al
medio ambiente. Buenos Aires: Editorial Astrea, 2004, p. 24.
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measure is carried out in fulfillment of provisions imposed to the State, in order to
oblige it to protect natural diversity of the country, and guarantee to all people the
enjoyment of a healthy environment®,

The Regulations for Direct Supervision?!' stipulates that Supervision Bureau
has the power to issue preventive measures in order to avoid a serious damage to
the environment, natural resources, to people’s health as well as to reduce the causes
which generate degradation or environmental damage.

To issue a preventive measure must be taken into account the principles of
reasonableness and proportionality?, and its issuance must be based on risk as-
sessments, impacts and the gravity that can represent such situation for the envi-
ronment, natural resources and people’s health®. Considering the principles abo-
ve mentioned and the circumstances of the specific case can be arranged, among
others, the following preventive measures?.

(1) Temporary, partial or total closure of establishment where it is carried out
the activity that puts at risk the environment or people’s health.

(i) Temporary, partial or total cessation of activities that put at risk the envi-
ronment or people’s health.

(ii1) Temporary confiscation of objects, instruments, devices or substances
used which put at risk the environment and people’s health.

(iv) Destruction or similar action of materials or hazardous waste which put at
risk the environment and people’s health.

20 Cf. Judgment C-703/10 of 6 September 2010, recital 6.
21 Article 22 of OEFA Regulations for Direct Supervision.
22 Number 23.2 of Article 23 of OEFA Regulations for Direct Supervision.

23 Cf. NEGRETE, Rodrigo. “Environmental penalty system”. En Universidad Externado de
Colombia. Lecturas sobre Derecho del Medio Ambiente. Bogota: 2005, p. 319.

24 Article 24 of OEFA Regulations for Direct Supervision.
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Preventive measures are applied in situations where necessarily there isn’t
evidence of an administrative offense®, reason why these measures are indepen-
dent of the beginning of an administrative penalty procedure®. Thus, it may happen
that a company which is fulfilling with the provisions of Environmental Impact
Assessment, and nevertheless, is severely damaging the environment or affecting
people’s health. Before this situation, it can be issued as preventive measure the
cessation of harmful activity. It is not surprising that occasionally some situations
are presented, in which — despite the compliance of what is established in its En-
vironmental Management Instrument — the activity of company is causing serious
environmental damage or severely affecting people’s health; because one thing is
carry out a desk or documentary study (ex-ante) and quite another matter is the rea-
lity manifested over time (ex post).

To conclude, it should be noted that the power to issue preventive measures
has been recognized in Law No. 30011, which has incorporated the Article 22-A of
SINEFA Law, establishing that OEFA can issue preventive measures when there
is evidence of imminent danger or risk of environmental damage. It is important to
note that breach of preventive measures is an administrative offense?.

4.3 Voluntary remedial action of minor findings
To avoid cost overruns to company and Public Administration, the processing
of a punishment procedure is not considered when the company remedies minor

non-compliances voluntarily and opportunely.

In this regard, Item b) of Number 11.1 of Article 11 from SINEFA® Law es-
tablishes that OEFA supervisory function aims to promote the voluntary remedial

25 Article 22 of OEFA Regulation for Direct Supervision.

26 As noted in doctrine, the authority inspector has the power to issue measures in order to
face possible offenses or situations that — even though these are not considered as offenses
— generate infringements to the environment and people’s health. In response, Public
Administration is empowered to adopt measures in order to face these circumstances. Cf.
Garcia, Agustin. La potestad inspectora de las administraciones publicas. Madrid: Marcial
Pons, 2006, pp. 144-145.

27 Article 17 of SINEFA Law, incorporated by Law No. 30011.

28 According to text amended by Law No. 30011.
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action of minor findings which doesn’t imply the renunciation of the authority and
his or her regulatory role. By contrast, the objective is have a legal instrument that
allow a more flexible and reasonable intervention according to the seriousness of
breaches in which the companies may incur.

In order to regulate the significance of the measure aforementioned has been
issued the “Regulations for voluntary remedial action of minor non-compliances”?.
This regulation points out that the lower impact findings are facts relating to alleged
breaches of environmental obligations which don’t cause potential or real damage
to the environment or people’s health; these findings can be rectified and don’t
affect the efficacy of Supervisory function executed directly by OEFA.

Similarly, the Regulation contains an indicative list of conducts classified as
lower impact findings, among which there are obligations referred to information
delivery, as well as conducts related to administration and management of solid
waste and non-hazardous material. An example of this is when is not signaled the
storage sites of such wastes or if the respective waste containers are not covered.

The company that carries out a conduct qualified as lower impact finding, can
remedy it voluntarily, during or after the field supervision carried out by OEFA. In
the event that compensation is carried out during the development of supervision,
will not be issued a recommendation, nor will be developed the Technical Report.
Otherwise, if compensation is not carried out during field supervision, the Direct
Supervision Authority will be able to issue a recommendation to the company gran-
ting it a reasonable deadline in order to compensate that breach, according to esta-
blished at Regulations for Direct Supervision®’. In both cases, if the company pro-
perly compensates the detected finding, the Direct Supervision Authority will issue
a letter to the company on the conformity of the compensation made.

Similarly, the company can compensate lower impact findings that have not
been detected by Direct Supervision Authority. In this case, such conduct will be
taken into account for provision of incentives.

29 Approved by Decision of Board of Directors No. 046-2013-OEFA/CD, published on
November 28, 2013.

30 Number 12.2 of Article 12 by OEFA Regulations for Direct Supervision.
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The rules aforementioned are not applicable in the following assumptions: (i) if
the conduct which is classified as lower impact finding interferes with supervisory
function executed directly by OEFA; (ii) when the company previously has had a
conduct similar to the lower impact finding detected earlier; or (iii) when conduct
refers to Environmental Emergency Reports.

It is important to mention that voluntary remedial action generates benefits to
the company as well as for Public Administration. Indeed, for the company, it is
more convenient to compensate the lower impact finding instead of assume legal
costs in an administrative penalty procedure. Likewise, for Public Administration is
more efficient if — to safeguard the public interest — the entity compensates such
breach instead of be subjected of an administrative penalty procedure.

4.4 Technical Report

In accordance with the provisions in the Regulations for direct supervi-
sion®!, through Technical Report (ITA, by its initials in Spanish) the Supervision
Bureau proposes to the Instructor Authority (Sub-department for Instruction of
the Bureau of Enforcement, Penalty and Application of Incentives at OEFA) the
alleged existence of administrative offenses and attaches the evidences which
support its conclusions. ITA is the result of field supervision, which is carried
out by Supervision Bureau in the areas influenced by the dynamism of the eco-
nomic activity developed by the company. ITA contains the following*:

(i) Exposure of actions and omissions which are circumstantial evidences of
the existence of punishable administrative offenses; identifying alleged
perpetrators; evidences; rules or commitments supposedly broken or brea-
ched and other environmental obligations to be controlled.

(i) Identification of imposed preventive measures, if applicable, and

(i) Request to appear in person to the administrative penalty procedure, whe-
re applicable.

31 Number 15.1 of Article 15 of OEFA Regulation for Direct Supervision and Number 7.1 of
Article 7 of OEFA Regulation for Administrative Penalty Proceedings.

32 Number 15.2 of Article 15 of OEFA Regulation for Direct Supervision and Article 8 of OEFA
Regulation for Administrative Penalty Proceedings.
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For its part, the Regulation for Administrative Penalty Proceedings provi-
des that charge is formed by Technical Report and imputations that Instructor
Authority could add. Similarly, the charges included at Technical Report as well
as the others added by that Instructor Authority, if applicable, must be recorded
at charge decision. With the notification of charge decision, the administrative
penalty procedure® is started.

As can be seen, when field supervision is finished, the Supervision Bureau
technicians proceed to quickly identify everything that can be described as cir-
cumstantial evidence of alleged administrative offense (minor non-compliance
is not included) and thus ITA is developed.

Because this document identifies alleged people responsible, evidences
and environmental obligations allegedly breached, the content of ITA is part of
charge decision, whereby the Bureau of Enforcement, Penalty and Implementa-
tion of Incentives initiates the respective punishment procedure.

ITA allows the shortest possible time between field supervision and the
beginning of punishment procedure. For the company, the defense is easier if
the facts alleged occurred two or three months ago, and not two or three years
ago. This celerity is possible due to that ITA can be developed even before the
conclusion of Supervision Report*.

According to regulation issued by OEFA, the Bureau of Enforcement, Pe-
nalty and Application of Incentives does not have to study, analyze and process

33 Article 9 of the OEFA Regulation for Administrative Penalty Proceedings.

34 Indeed, Number 15.3 of Article 15 of the OEFA Regulations for Direct Supervision establishes
that issue a Technical Report does not necessarily require the initial issue of Supervision
Report.

The fact that the Supervision Report requires more time for its development is due to having
higher complexity and content. In that report not only appears what has been mentioned
regard to ITA, but also the supervision objectives; the parent of environmental verification
(where appear all the supervised aspects, those which are circumstantial evidence of
administrative offense as well as the compliance of obligations to be controlled); the proposal
for recommendations to find less important alleged offenses; the detail for follow-up of
recommendations, specific orders, corrective measures, preventive measures and previous
precautionary measures, as appropriate; among others.
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an extensive Supervision Report, but rather it is in charge of ITA, which is a
shorter document, whose content is included into Charge without further for-
malities.

V. PREDICTABILITY AND REASONABLENESS REGARDING
THE IMPOSITION OF FINES AND CORRECTIVE MEASU-
RES

If within the framework of an administrative penalty procedure, the Bureau
of Enforcement, Penalty and Application of Incentives verifies an administra-
tive offense, this Bureau will impose the corresponding penalty and will issue
the relevant corrective measure. The aim of the penalty is to punish or repress
the implementation of wrongful conduct®® *; it seeks to dissuade the offender
to commit the same offense in the future (special prevention); and to the rest of
entities to don’t fall into similar conduct (general prevention). In general terms,
the penalty seeks to discourage the imminent danger in the environment as well
as its concrete impact®’. On the other hand, the corrective measure aims to res-
tore things to their original state before the offense; that is to say, repair, restore,
or reinstate the damages caused by the offending conduct to the environment or
people’s health®.

35 In this sense, the case law states that repressive or retributive function is what distinguishes
the administrative penalty from other administrative decisions which restrict individual rights
(as corrective measures). Cf. Judgment of the Constitutional Court of Spain 276/2000 of
November 16™. In Nieto, Alejandro. Administrative Penalty Law. Fourth edition, Madrid:
Editorial Tecnos, 2005, p. 197.

36 For its part, the doctrine refers to that punitive character is a necessary and sufficient condition
for detect the existence of a penalty. At the same time, there are criteria to differentiate the
penalties from other administrative measures. Cf. Rebollo, Manuel. “El concepto de sancion
administrativa”. En Garcia, Marfa del Pilar y Oscar Dario Amaya (compilers), Derecho
Sancionatorio Ambiental. Bogota: Universidad Externado de Colombia, 2013, p. 125.

37 Cf.Gémez, Hugo, Isla, Susan y Mejia, Gianfranco. “Apuntes sobre la Graduacion de Sanciones
por Infracciones a las Normas de Proteccion al Consumidor”. Derecho & Sociedad. Lima:
2010, number 34, p. 136.

38 In this regard, can be reviewed: Conesa, Vicente, Guia Metodologica para la Evaluacion del
Impacto Ambiental. Madrid: Mundi-Prensa, 2010, pp. 295-312.
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With the aim of having predictable and reasonable corrective measures and
the delivery of penalties, in March 2013 were published the “Methodology to
calculate the fines and the application of aggravating and mitigating factors to
use in adjustment of penalties”™ (hereinafter, the Methodology) and the “Gui-
delines for the application of expected corrective measures in Item d) of Num-
ber 22.2 of Article 22 of the Law No. 293254 (hereinafter, the Guidelines).
These legal instruments complement each other and have five central objec-
tives: (i) generate a greater predictability regarding the action of the decision
divisions of OEFA; (ii) reduce their discretional nature; (iii) guarantee a better
exercise of companies’ rights of defense; (IV) apply the principle of reasonable-
ness, avoiding the generation of overruns to the companies; and (v) promote the
environmental remediation. Let’s see each one.

5.1 Greater predictability

The aforementioned Methodology contains the formulas and value tables
that must be used to calculate fines, which have been decided taking into ac-
count the principle of proportionality*'. In this way, using the Methodology,
the companies know beforehand which will be the reasoning used by the ad-
ministrative authority to calculate the fine, as well as the criteria which will be
described as aggravating or attenuating, and the importance of each one of them.

By way of example, the Methodology notes that to calculate the fine, it is
taken into account the assessment of environmental damage (specific), the illicit

39 Approved by Decision of Presidency of Board of Directors No. 035-2013-OEFA/PCD,
published on March 12, 2013.

40 Approved by Decision of Board of Directors No. 010-2013-OEFA/CD, published on March
23,2013.

41 The doctrine points out that in the Administrative Penalty Law, the principle of proportionality
requires the existence of a balance between the means used and the aim pursued; a
correspondence between the gravity of a conduct and its punitive consequence. Cf. De
Fuentes, Joaquin et al. Manual de Derecho Administrativo Sancionador. Navarra: Editorial
Aranzadi, 2005, p. 245.
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profits** and probability of detection®’. Similarly, are considered as aggrava-
ting factors: the impact on natural resources, protected natural areas and buffer
zones; the impact to indigenous and rural communities; the effect on people’s
health; the economic damage; the repeated offense*; the premeditation, among
others; and as mitigating factors: voluntary remedial action of the offending
conduct, the adoption of remediation measures, etc.

The Methodology mentions in what percentage the fine will increase or
decrease based upon the implementation of aggravating or mitigating factors. It
is known beforehand what the weight is in percentage terms of aggravating and
mitigating factors.

42 The illicit profits consist in the real or potential benefit generated by the commission of an
administrative offense. In other words, it is the benefit obtained or what the offender expects
to obtain without complying with obligations to be controlled. In economic terms, it is
understood that the offender is in a better situation (it has been obtained a benefit) by infringing
the legal system. For this reason, the illicit profits which are considered to calculate the fines
must necessarily include all concepts that can represent a benefit or advantage for the offender
(e.g. savings obtained or illicit incomes); otherwise, the offender always would have reasons
to engage in the classified conduct. Cf. Explanatory Manual of the Methodology to calculate
the fines and the application of aggravating and mitigating factors to use in adjustment of
penalties, paragraphs 18 to 20 (approved by Article 3 of the Decision of Presidency of Board
of Directors No. 035-2013-OEFA/PCD).

43 The probability of detection is the possibility — measured in percentage terms — that the
commission of an offense is detected by administrative authority. The necessity to relate the
benefit illicitly obtained — as a result of the offense — with the probability to detect the
conduct meet the objective of eliminating a possible opportunistic behavior by the offenders.
In this regard, when is more likely to detect a breach, the associated penalties will not be
increased; by contrast, when there is a low probability of detection, the penalties will increase.
Cf. Explanatory Manual of the Methodology to calculate the fines and the application of
aggravating and mitigating factors to use in adjustment of penalties, paragraphs 21-23.

44 The doctrine points out that the reason to consider the repeated offense is in the greater reproach
for those who already know from their own experience the sense of legal prohibitions, as well
as in situations of special prevention, because the person has showed dangerous tendency to
violate the legal system. Cf. Sanchez Teran, Juan Manuel. Los criterios de graduacion de las
sanciones administrativas en el orden social.

Valladolid: Lex Nova, 2007, pp. 323-324.

Furthermore, it should be noted that OEFA has issued “Guidelines which establish criteria to
classify as repeat offenders to the environmental offenders under the responsibility of OEFA”,
which were approved by Decision of Presidency of Board of Directors N° 020-2013-OEFA/
PCD, published on 22 February 2013. In that document is established that the repeated offense
is configured if there is an allowed penalty or, if it is exhausted all available administrative
remedies by the same type of offense punishable in the last four (4) years.
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Considering the above, we can affirm that Methodology is designed so that
the company can know — before to commit an offense — the approximate
amount of fine in case of an offense.

5.2 Reduction of administrative discretion

The use of Methodology reduces the discretion of administrative authority by
considering objectives criteria to determine the value of each one of factors (aggra-
vating and mitigating) which will be used to calculate the fine. While these criteria
cannot be calculated with mathematical precision — what is impossible — then, at
least with a reasonable approximation which is enough for Administrative Penalty
Law.

Thus, it is explained how will be calculated the illicit profits which includes
illicit incomes,* and costs avoided*. In reference to probability of detection, the
Methodology reduces to five the probability levels (100%, 75%, 50%, 25% and
10%)*7, and mention the criteria*® which will allow to the authority choose the pro-
bability level, when deemed necessary.

As regards aggravating factors, the Methodology points out that, for example,
the aggravating factor relating to economic damage will be calculated taking into
account the incidence of poverty of affected community. For this purpose, it is es-

45 These are “illegal economic incomes related to the breach of environmental regulation”.
Cf. Explanatory Manual of the Methodology to calculate the fines and the application of
aggravating and mitigating factors to use in adjustment of penalties, paragraph 20.

46 This is “savings obtained by breaching the environmental obligations to be controlled,
by not carrying out or postpone investments or expenditures to prevent the occurrence of
environmental damages during the period of breach for environmental regulation”. Ibid.

47 “An offense will be difficult to detect if, e.g., only one in ten of them is reported to the
authority. In this case, the probability of detection is 10%. A greater probability will be 25%
(one in four offenses would be detected by authority). If one in two cases is detected, the
probability of detection raises to 75%. The offenses of high detection will be 75% (three in
four offenses would be detected). Finally, if all offenses would be detected, then we have a
100% probability of detection”. Ibid. paragraph 24.

48 Among the criteria mentioned we have the following: if the company reported the
administrative offense; if there is population located near the place of offense; if the offense
was detected in a special or regular supervision; if the activity carried out is illegal (i.e.,
without administrative authorization); and if the company submitted false and incomplete
information or quite simply, did not submit the information to which it is obliged, in order not
to be detected by the authority. Ibid. paragraph 26.
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tablished a scale, which has been developed following the principle of proportio-
nality and in accordance with the information provided by the National Institute of
Statistics and Information Technology (INEI, by its initials in Spanish). The scale
imposes greater severity, proportional to the incidence of poverty of population in
the area of offense. In this way, it is noted that the aggravating factor will have a
weight of +4% if the impact happens in an area with incidence of poverty to 19,
6%; however, it will have a weight of +20% if happens in an area with incidence of
poverty greater than 78, 2%.

5.3 Optimization in exercising the right of defense

The right of defense is guaranteed in the best way due to that, when is known
beforehand the Methodology to calculate the fines, the companies during the pre-
sentation of their deposition or administrative appeals (reconsideration or appeal),
will not only be able to question the alleged existence of the administrative offense,
but they may also provide evidences or pleas in respect of adjustment criteria, for
the purpose of paying the lowest fine, if applicable. Therefore, in its respective
deposition or administrative appeals, the company will be able to argue that envi-
ronmental impact is reversible in the short term; that a protected natural area has not
been damaged; that indigenous and rural communities have not been affected; that
people’s health have not been harmed, etc.

As an example, the Methodology considers as aggravating factor the “severity
of damage”, establishing that one of the criteria to determine the value of that factor
is the reversibility or irreversibility of environmental damage. In this sense, once
proven a real or specific damage for the environment, it has been established that
the aforementioned aggravating factor will have a weight of +18% if the damage is
reversible naturally in the short term; a weight of +36% if is recoverable by man in
the short term; a weight of +54% if is recoverable by man in the medium term; and
a weight of +72% if is recoverable in the long term or if is irrecoverable.

Well, it can happen that, in a specific case, the administrative authority has con-
sidered that real damage is recoverable in the medium term, so, the fine increased by
54%. Nevertheless, the company in its appeal brief could argue that not correspond
them a so heavy fine, because the damage was recoverable naturally in the short
term, so that it had to use the value of +18, resulting in a smaller fine.

5.4 Reduction in cost overruns for the companies
The Methodology and Guidelines are complementary to avoid cost overruns

for the companies. In the first place, to calculate the fine will be used the real da-
mage only if there is information which allows its valuation. In the event of there is
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this information and, therefore, the approximate value of the real damage is inclu-
ded in the equation which is used to calculate the fine, the damage will not be used,
whether it is potential or real as aggravating factor. This avoids a double imposition
on the company.

Additionally, in the event of it is used the real damage in the formula of the fine
and, there is decision to dictate a corrective measure of restoration or environmental
compensation; it will not be used the total amount of real damage in the formula of
the fine, but only a quarter, i.e., 25%. The logic underlying is that the other three
quarters, i.e., the remaining 75% will be covered by the company by taking on the
cost of corrective measure. As is clear, at all times it is avoided to generate overruns
for the companies.

5.5 Promotion of environmental remediation

The environmental remediation is promoted due to the fact that this circum-
stance impacts on the reduction of the fine and the cost of corrective measure regar-
ding environmental restoration. This means that, if the company, after commit the
offense (e.g. spills or dumping on surfaces or water bodies) goes on to implement
remedial actions (e.g. cleaning up what is contaminated) which reduce damage sus-
tained; such action will be taken into account to calculate the fine and the necessary
corrective measure. Indeed, firstly, will be included a reduced amount for damage
concept when calculating the fine; secondly, such remediation will be considered
as a mitigating factor; and thirdly; what is remedied will decrease the cost which
would be assumed by the company, if there was a corrective measure of environ-
mental restoration, because would be less the damage to repair.

VI. PROMOTE THE CITIZEN PARTICIPATION IN THE PRO-
CESS OF APPROVAL OF RULES AT OEFA

In accordance with the provisions in the Article 21 of Regulations on Trans-
parency, Access to Environmental Public Information and Citizen Participation
and Consultation in environmental issues®, citizen participation in environmen-
tal matters is the process through which the citizens participate responsibly, in
good faith and with transparency and truthfulness, individually or collectively,
in the definition and policy implementation related to environment and its com-
ponents.

49 Approved by Supreme Decree No. 002-2009-MINAM, published on January 17, 2009.
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The Articles 35 and 39 of the aforementioned Regulation consider as a
mechanism for citizen participation, the publication of draft rules. Particularly,
these stipulate that draft norms which regulate general environmental issues or
have environmental effects must be brought to the attention of public to receive
opinions and suggestions of interested parties. The publication notice of the
project should be published at Official Gazette E/ Peruano and the entire body
of the project at transparency portal of entity, for a minimum period of (10)
business days.

In compliance with the aforementioned rules, OEFA is publishing the draft
rules which regulate their activities of environmental enforcement. Even more,
even if the aforementioned rules do not require it, OEFA carries out meetings
with the commentators, and furthermore, develops and publishes a matrix of
comments, in which give details the reasons why were accepted or rejected the
suggestions received. Consequently, the process of approval of rules at OEFA
begins with the publication of regulatory proposal; afterwards is carried out a
meeting with people which sent their comments and at the end, it is published
the rule approved and the matrix of comments. In this way, it is guaranteed that
the companies and citizens in general have an effective participation in environ-
mental management, i.e., that their opinions are considered as part of approval
of regulatory proposals, which have a positive impact on efficacy of policies for
environmental enforcement, adopted by OEFA.

As established in “Convention on Access to information, public partici-
pation in decision making and the access to justice in environmental matters”,
approved by the European Community>® “(...) a greater public participation in
decision making allows to take better decisions and apply them more effectively;
helps to increase public awareness regard to environmental problems,; gives
to public the possibility to express their concerns and take them into account
through public authorities”.

During the process of developing of environmental rules it is important
take into account not only the opinions of companies monitored by environmen-
tal enforcement, but also of non-governmental organizations and civil socie-

50 The Convention on Access to information, public participation in decision making and the
access to justice in environmental matters (known as “Convenio Aarhus”) was approved by
the Council of the European Union on February 17, 2005.
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ty groups who defend the environment (native communities, rural, indigenous
peoples), for the purpose of carry out an appropriate weighting between the
interests involved®'.

VII. CONCLUSIONS

The effectiveness of environmental enforcement requires a suitable legal fra-
mework which facilitates control of activities carried out by particulars and at the
same time guarantee the exercise of their economic freedoms. Under this logic, at
OEFA a new approach to environmental enforcement is being consolidating which
seeks to harmonize free private initiative and free enterprise with environmental
protection.

To get that balance, OEFA has implemented a set of mechanisms aimed to
guarantee the environmental enforcement celerity and an effective environmental
protection. Among these measures we have the Technical Report, preventive mea-
sures and specific orders. Additionally, to avoid unnecessary overruns to company
and the State, it is excluded the processing of a punishment procedure when the
company remedies minor non-compliances voluntarily and opportunely.

Furthermore, has been implemented mechanisms aimed to strengthen transpa-
rency, the access to information and citizen participation in environmental enforce-
ment. In this way, all citizens can access to Public Report of Direct Supervision Re-
port and Public Summaries of punishment procedures. Additionally, it is promoted
the citizen participation in the process of approval of rules related to environmental
enforcement.

The new approach of environmental enforcement does not seek to be an obs-
tacle for private investment. Quite the opposite, is in favor of investment, but in
a responsible manner, with the aim of that exploitation of natural resources gua-
rantees greater well-being for present and future generations. This is the concept
of sustainable development that characterizes the new approach of environmental
enforcement, a control for change.

51 Cf. Lozano, Blanca. Derecho Ambiental Administrativo. Décima Edicion. Madrid: Editorial
Dykinson, 2009, p. 252.
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CONSTITUTIONALITY OF PROVISIONS AIMED AT STREN-
GTHENING ENVIRONMENTAL ENFORCEMENT CONTAINED
IN THE LAW No. 30011

MILAGROS GRANADOS MANDUJANO
FRANCISCO VILLA SOTOMAYOR

Summary

This article analyzes the constitutionality of the Law No. 3001 1, which
implements a series of measures to strengthen environmental enforce-
ment. Between these measures, OEFA has the power to classify offen-
ses and establish the scale of penalties, by regulation. Additionally,
the increase of maximum fine has been provided, taking into account
the seriousness of offending conduct and economic capacity of the
companies controlled by OEFA.

I. Introduction. II. Power of classification attributed to OEFA. III. In-
crease in the maximum amount of fines. IV. Special regime for the
execution of administrative acts. V. Conclusions.

I. INTRODUCTION

Number 22 of Article 2 of Political Constitution of Peru recognizes the right of
people to enjoy a balanced and adequate environment for the development of life.
With the objective of guaranteeing the protection and sustainable use of the envi-
ronment, a series of rules have been issued, which establish limits or prohibitions
to the use of certain natural resources or the carrying out of activities particularly
harmful for the environment.

Nevertheless, to achieve a high level of environmental protection it is absolu-
tely essential develop an appropriate legislation favorable for control and survei-
llance in compliance with the legal regulation. The emission of rules with commen-
dable legal technique is not helpful if there are not adequate legal instruments to
achieve their effective compliance.

For this purpose, the Law No. 30011 has been issued, through which a series
of amendments at legal system have been carried out for the purposes to strengthen
the environmental enforcement. Among these, it has been amended the Law No.
28611 - General Law on Environment, by increasing the maximum fine that can be
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imposed by the Agency for Environmental Assessment and Enforcement (OEFA,
by its initials in Spanish).

Furthermore, Law No. 30011 has amended the Law No. 29325 — Law on Na-
tional Environmental Assessment and Enforcement System, by conceding to OEFA
the power to classify offenses and establish the corresponding scale of penalties.
Additionally, has been established a special scheme for the implementation of ad-
ministrative acts issued by this Entity. These amendments have been questioned by
certain sector of the companies in the last months.

In this context, the purpose of this article is to explain the underlying reason
behind the above mentioned amendments, as well as to state the constitutionality
and necessity of such measures.

II. POWER OF CLASSIFICATION ATTRIBUTED TO OEFA

In this section, with the objective of demonstrating the constitutionality of the
power to classify attributed to OEFA, below are developed the areas of legal reser-
vation in the administrative scope and the requirements of classification, by regu-
lation.

2.1 Legal reservation in the administrative scope

Through legal reservation it is asserted that regulations of certain matters be
carried out by legislative procedure, i.e. through a public discussion, with participa-
tion of opposition and accessible knowledge to citizens, making it possible to reach
greater democratic legitimacy'.

One of the subject matters to legal reservation is the regulations of any order
that limits freedom of citizens, among these, the establishment of offenses and dis-
ciplinary penalties. In this way, it is intended to “secure that regulation in the areas
of freedom corresponding to citizens depends exclusively on the willingness of their
representatives’.

1 Cf. Nieto, Alejandro. Derecho Administrativo Sancionador. Quinta edicion. Madrid: Editorial
Tecnos, 2012, p. 219.

2 Cf. Constitutional Court of Spain, STC 83/1984 dated on July 24, 1984, cited by Nieto, Op.
Cit., p. 218.
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In this regard, the Number 24 of Article 2 of the Political Constitution of Peru
states that in accordance with the principle of legality “No one shall be prosecuted
or convicted for any act or omission that, at the time of its commission, was not pre-
viously prescribed in the law expressly and unequivocally as a punishable offense,
or did not constitute an offense penalized by law”.

It is important to point out that the principle of legality has various manifes-
tations or specifications. One of these manifestations is the principle of classifica-
tion, through which are imposed limits to legislator, in order that the prohibitions
which generate the imposition of a disciplinary penalty are written with an adequate
level of accuracy enabling to all citizen understand clearly what is being prohibited
in a particular legal provision®.

As pointed out in the Constitutional Court “it must not be confused the prin-
ciple of legality with the principle of classification. The first (...) is met when is
accomplished with the forecast of offenses and penalties in the law. However, the
second defines the conduct which is considered by law as misconduct. Said accu-
racy of what is considered unlawful from an administrative point of view, (...) is
not subject to an absolute legal reservation, but rather that can be complemented
through the respective regulations®.

In effect, and according with the doctrine, legal reservation can function in two
different ways in the administrative scope: through the first — or in the strict sense
— the Law regulates by itself all matter reserved. This is the variety conceptually
more logical, but hardly is used due to the difficulty and rigidity which suppose the
exclusive regulation in the law. Because of this, there is also a second usual variant:
in these cases, the law (which is always inexcusable) does not regulate exhaustively
the matter, but rather is limited to what is essential and, for the rest, is referred to the
regulation, which is invited (or ordered) to cooperate at normative task®. In these
cases, it is clear that the more detailed is the Law, less scope will have for regulatory
development; the opposite will occur if the Law is concise®.

3 Cf. Constitutional Court of Peru, Judgment dated on August 24, 2010, recorded in the Docket
No. 00197-2010-PA/TC, legal basis 6.

4  Cf. Constitutional Court of Peru, Judgment dated on August 24, 2010, recorded in the Docket
No. 00197-2010-PA/TC, legal basis 5.

5 Cf. Nieto, Alejandro. Op. Cit., p. 223.

6 Ibid. p. 233.
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In this regard, the Number 4 of Article 230 of Law No. 27444 - Law on the
General Administrative Procedure (LPAG, by its initials in Spanish) states the fo-
llowing:

“Article 230°. - Principles of administrative penalty power

The power to impose penalties of all entities is additionally governed by

the following especial principles:

(..)

4. Classification. - Only the offenses expressly provided by a legally
binding rule, according to their nature, are considered as adminis-
tratively punishable conducts, without any further interpretation. The
regulatory provisions of development may specify or adjust those
focused on identifying punishable conducts to those stipulated under
law, except in cases which the law allows the classification by regu-
lation”.

(.)"
(emphasis added)

As reflected in the rule cited, the legal reservation is not absolute in the admi-
nistrative scope. The precision of what is considered as offense can be carried out
in Law or Regulation. In the first scenario, it is established an exhaustive classifi-
cation, so, only are considered punishable conducts administratively those offenses
expressly provided in legally binding rules. In the second scenario, the law requests
the Regulation its collaboration in the classification of offenses and penalties. So-
metimes, the regulatory collaboration will be limited to specify the offending con-
duct (e.g. determine an undefined legal concept) or adjust the penalty imposed. In
other circumstances, will be made an authentic classification by regulation, i.e.,
the Regulations will develop the unlawful conduct, taking into account the establis-
hed parameters by Law.

2.2 Scopes of classification by regulation

As noted at previous section, the law itself can convene the participation or
support from Public Administration to finish the work of classification.

In these cases, the “Regulations develops a classification by reference to law.
This is a sort of delegation of tasks that legislator carries out in the Administration,
considering that are presented technical or very dynamic aspects that have no justi-
fication to keep within legal reservation.

7 Novena edicién. Lima: Gaceta Juridica, 2011, p. 712.
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The participation of a regulatory rule in the process for classification of admi-
nistrative illicit is justified in factual arguments, such as technical complexity of
some topics, the necessity to address the dynamism of an activity, the unfeasibility
to apply the casuistry in a legally binding rule, among others®.

In this regard, the comparative case law holds that regulatory power is based on
speeding-up of means, experience, habituality, speed and continuity of work of the
Public Administration, as seen in the following citation:

“(...) while Parliaments act with solemnity, slowness and intermittences, with
little aptitude from legislatures to reach as a whole the knowledge of details
and technical rules, which have to regulate with subtlety the many issues that
daily have to be faced by Administration. By contrast, the Administration has
in its favor the speeding-up of means, with experience, habituality, speed
and continuity, which explain the existent disproportion in all countries, bet-
ween the volumes of legislative and regulatory work ™.

(emphasis added)

According to the doctrine!?, classification by regulation is subject to very strict
conditions:

*  The regulatory classification needs express authorization of law.

*  The reference to law must establish parameters (instructions and li-
mits) within which the Regulations should be developed.

*  The Regulations can only regulate what has been entrusted by law and
within instructions and established limits.

In relation to parameters, the Constitutional Court of Spain establishes that
regulatory classification only is constitutionally lawful “when is sufficiently settled
in the law — which acts as coverage — the key elements of unlawful conduct, and
nature and limits of the sanctions imposed ™.

8 Ibid. P. 713.

9 Concatenated judgments dated on March 10 and 20, 1985; and January 28 and February 12,
1986, cited by Nieto, Alejandro, Op. Cit., p. 263.

10 Cf. Nieto, Alejandro. Op. Cit., pp. 229 and 269.

11 Cf.STC 3/1988, legal basis 9, cited by Nieto, Alejandro, Op. Cit., p. 223. STC 101/1988 dated
on June 8 (RTC 1988, 101), legal basis 3, cited by Gomez, Manuel and Ifiigo Sanz. Derecho
Administrativo Sancionador: Parte General. Teoria General y Prdctica del Derecho Penal
Administrativo. Segunda edicion. Lima: Editorial Aranzadi S.A., 2010, p. 164.
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In this same regard, the Constitutional Court of Peru states that the establish-
ment of offenses and penalties through regulations is perfectly possible and consti-
tutionally legitimate, as long as these regulations do not distort the purpose and
rationale of law which is intended to regulate, in strict compliance with the princi-
ples of reasonableness and proportionality'2.

Therefore, the principle of legal reservation would be infringed if the legislator
is limited to open the road to the regulatory regulation without add any details'®. In
these cases, would be produced what the Constitutional Court of Spain calls “de-
legalization of matter reserved”, i.e., total abdication on the part of the legislator
concerning his or her power to classify offenses and disciplinary penalties. This
would be unacceptable because by doing so, it becomes possible an independent
regulation and not clearly subject to the law, which would imply the degradation of
the essential guarantee that involves the principle of legal rese